The Use of Evidence in Mediations 
by Wendy W. Kramer, Esq., Mediator/Arbitrator
“Failure to prepare is preparing to fail.”  John Wooden
           Attorneys and parties often arrive at a mediation hearing carrying the "Jenny Craig" version of their files; their discovery volumes and boxes having been left behind in their offices. They tote along an invisible carton of evidentiary material which they will then ask the mediator to convey with force to their opponent (and which they insist with passion and emotion) will destroy, demolish or otherwise impede the other side's case. Some probing into the existence and merits of this evidence is well worth the investment of time.   An attorney should expect that a good mediator will probe into the existence and merits of evidentiary materials.  As a mediator, it is important to make inquiries as to whether the item has already been procured and if so, where is it?  Many times, a party will admit they have not been able to locate a witness whom he or she believes will testify in their favor, or a document which will provide impeachment, but they have "confidence" that when it comes time for trial, they will be successful. You may flush out the fact that a document (or witness) is lost, destroyed or otherwise unavailable and will not be admitted into evidence.  Simple inquiries into the logistics of what has been done thus far and what needs to be accomplished in the future to obtain “phantom” evidence (a reality check) often makes evidentiary posturing disappear as if by magic. Sometimes the converse will occur and it will be clear and convincing that they will be able to provide the needed proof, but simply need some additional time to do so.
ADVANCE \d4          When pressed for the actual document, record, photo or piece of deposition testimony, and if the party has it with them, it is also worth taking the time to actually review the item with the proponent of the evidence.  There is always the possibility that it either does not say what the attorney recalled it to say (i.e. a deposition transcript or a handwritten witness statement) and this may provide an "ah ha" moment for the attorney, client and/or insurance adjuster. Suddenly that tasty morsel of impeachment evaporates and focus can then be restored to the actual issues and interests. 

A word of caution, always adhere to the doctrine of, “Do no harm.”  Confidentiality must be adhered to at all times.  If the mediation participants do not want to divulge their trial tactics such as a potentially damaging piece of evidence, the pro’s and con’s of saving the evidence for trial can and should be discussed thoroughly, but the decision of the participants whether to share or not to share ultimately rests with them.

It is also useful to discuss whether an important piece of evidence (testimony or documents) will actually get before a jury, due to evidentiary problems which may attach to it and operate to exclude it.   

Some questions to consider:  Will there will be any objections to the proffered evidence? If so, how would you counter those objections? For example, 

ADVANCE \d4          Is the evidence relevant? (Ev. Code Section 350) 

ADVANCE \d4          Are there any foundation issues? If it is testimony - will the witness be competent to testify and does the witness have personal knowledge? 

ADVANCE \d4          If it is a writing/document, can it be authenticated; If it is an expert opinion, will he/she be qualified to testify? 
ADVANCE \d4          Is it hearsay?  Are there any exceptions which will apply to allow the testimony into evidence?
ADVANCE \d4          Are there any other exclusions or limitations? i.e. Ev. Code Section 352 (more prejudicial than probative, etc...) This may come up when there are gory injury photos, drug and alcohol issues which may have no real bearing on the case at hand, unsavory character evidence, and any other mudslinging.

Litigators are understandably reluctant to reveal their trial strategies, and ultimately the decision whether to reveal potentially harmful or conversely useful information at a mediation hearing rests with the trial lawyer.  However, a thoughtful analysis can be made in the confidential setting of a private caucus with the mediator.  The benefits of exploring evidentiary issues in seeking a mediated resolution can mean the difference between achieving a fair and just settlement versus moving on with the costs attendant to further protracted litigation and the unpredictability of the outcome.
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